Summary 

Introduction
Well-managed companies are of crucial importance to the health and competitiveness of the economy. The Dutch corporate governance Code (referred to below as the Code) contains principles and best practice provisions for good corporate governance. Compliance with the Code is mandatory by law for Dutch listed companies. Compliance is in accordance with the ‘apply or explain’ principle. In other words, provisions of the Code should be applied unconditionally or an explanation should be given for any departure from them. The management board and supervisory board of a company account to the shareholders for the corporate governance structure that has been adopted and for compliance with the Code. 

The effectiveness and success of the Code depend on how it is used in practice. To ensure that the Code is up-to-date and practicable and to monitor its application and compliance the government established the Corporate Governance Code Monitoring Committee (referred to below as the Monitoring Committee) on 6 December 2004. It is up to the Monitoring Committee to provide general information about how the Code is complied with and applied in practice, partly in the light of international developments. In 2005 and 2006 the Monitoring Committee published its first and second report on compliance with the Code. 
The following aspects are central to the third report: 
a) 
compliance with the Code by Dutch listed companies, including the quality of the explanation given;
(b) 
activities of shareholders, including compliance by trust offices and institutional investors;
(c) 
international developments;
d) 
internal risk management and control systems;
e) 
remuneration of management board members;
f)
diversity in the composition of supervisory boards.
The Monitoring Committee has commissioned surveys by various institutions and conducted interviews with the parties concerned in order to obtain information about the above issues.
I. Compliance with the Code by listed companies
Compliance with the Code appears to have stabilised to some extent. The rate of compliance with the Code by listed companies in 2006 was slightly lower than in 2005 (95 % compared with 96%). The rate of application fell from 92% to 90%. The Monitoring Committee believes that improvements would be desirable. The following specific points can be made.
As in its report on the 2005 financial year, the Monitoring Committee would emphasise that compliance with the Code should be 100%. All parties concerned are responsible for ensuring that the Code remains an effective instrument as an alternative to regulatory measures. If a company decides not to apply a best practice provision, it must give reasons for this. 

At 85% (of which 15% provide an explanation), the rate of compliance with the best practice provisions on the remuneration of management board members is still relatively low. This applies in particular to local companies. The Monitoring Committee recommends that all companies improve compliance. 
The Monitoring Committee believes that the increasingly standardised explanation for non-compliance with the Code is not a desirable development. This applies in particular to the relatively common statement that the company applies its own scheme rather than the Code. If the company does not give reasons for this, the Monitoring Committee does not consider it to be an adequate explanation. The company should explain why it applies its own scheme.
II. Activities of shareholders
The average attendance rate at general meetings of shareholders is 57% (50% if the companies that have issued depositary receipts for shares are disregarded). This is higher than the rates for 2005 (56% and 44% respectively). The Monitoring Committee is hopeful that the use of electronic tools, for which a legal basis has existed since 1 January 2007, will contribute to a further increase in attendance rates in the future. 

Last year the Monitoring Committee recommended that corporate governance items, if any, should be placed on the agenda before the item dealing with the discharge of the management board from liability for its conduct of policy. Although compliance has risen in this respect, the Monitoring Committee is still dissatisfied with the extent to which this recommendation is followed across the board.
Compliance with best practice provisions IV. 4.1 to IV. 4.3 by institutional investors in 2005 was studied by using the database of participants in Eumedion. A different approach was chosen for 2006, partly because not all the participants in Eumedion come within the scope of the Code or section 5:86 of the Financial Supervision Act (Wet op het financieel toezicht / Wft). A study has been made of compliance with the best practice provisions by the five largest institutional investors from four categories: life insurers (LI), collective investment schemes (CIS), company pension funds (CPF) and industry-wide pension funds (IWPF). 
As far as the top five institutional investors in each category are concerned, the picture is as follows. The five major collective investment schemes have an average compliance rate of 87%. In the case of the five largest life insurers, this rate is only 53%. The compliance rate of the five largest company pension funds is 60%. By contrast, the industry-wide pension funds have a 100% compliance rate. 
The Monitoring Committee would emphasise that compliance with the Code by institutional investors should be 100%. This is all the more the case since the compliance duty of Dutch institutional investors has been law since 1 January 2007. If an institutional investor decides not to apply a best practice provision, it must give reasons for this. 

The Monitoring Committee recognises that the survey does not provide a fully representative picture. Moreover, Dutch institutional investors form only a limited part of the shareholder population of Dutch listed companies. This is one reason why a survey has been carried out at the request of the Monitoring Committee to assess how international investors view Dutch corporate governance relations. The Monitoring Committee will deal with this in its final report.
III. Internal risk management and control systems
The Monitoring Committee notes that compliance and application in the area of internal risk management has improved slightly. Nonetheless, the Committee would make a number of observations about risk reporting in the annual report. It considers that the description of the strategic, operational and financial risks as well as the legislative and regulatory risks can be improved. The Committee therefore makes a number of recommendations for describing the risk profile and the internal risk management and control system.
Description of the risk profile
The description of its risk profile outlines the risks the company encounters in implementing its strategy. The company also states what risks it is prepared to take in order to achieve its objective and if possible quantifies them by means of a sensitivity analysis.
The description should in any event:
· explain the main risks related to the company‘s strategic objectives and its appetite for risks; 

· describe the main strategic, operational, financial, legislative/regulatory and financial reporting risks of the company, including in any event the qualitative impact of these risks;
· contain a sensitivity analysis of the identified risks if it is reasonable to expect such an analysis in the light of the best practices in the sector concerned.
Description of the internal risk management and control system
The description of the internal risk management and control system should indicate what measures the company has taken to control the identified risks. It should deal not only with the system itself but also how it is embedded in the organisation. It is recommended that the following points be discussed:
· the risks which are managed by the internal risk management and control system and, if necessary, the reference model used to configure the system;
· the organisation of the internal risk management and control system and how it is embedded in the organisation; 

· the results of a periodic evaluation of the internal risk management and control system and, in so far as applicable, the improvement measures taken as a result. 

IV. Remuneration of management board members 

The empirical survey by the University of Groningen and Towers Perrin of management board remuneration and the relationship between this remuneration and corporate performance has produced the following results:
· the level of remuneration of Dutch management board members does not differ from that of their counterparts in other European countries;
· the total remuneration of Dutch management board members was significantly higher in 2006 than in 2002, which is in keeping with European practice. During the same period the companies too have grown in size. The remuneration level in large companies is higher and rises faster than in small companies. The remuneration of the chairman of the management board appears to rise faster than that of the other board members. An important component of the increase in total remuneration (ex post) is the increase in the value of (conditional) awards of shares;
· there is a fairly wide variety of performance criteria; financial criteria are applied significantly more frequently than qualitative criteria; 
· the role of the remuneration committee is crucial in the negotiating process and in agreeing contract terms with a management board member. The remuneration committee has the best chance of negotiating a remuneration contract successfully if its members have a sufficient knowledge of the company’s organisation and of the remuneration instruments and if the committee is independent of the management board;
· there is a positive correlation in the Netherlands between shareholder value and the level of the overall remuneration; the cash bonus reflects a positive correlation with turnover and profitability. The award of shares and options is closely related to the creation of (relative) shareholder value; 
· the majority of management board members whose employment terminates early receive a severance payment; this is often in excess of one year’s salary, which is the basic assumption in the Code. Internationally, severance pay is generally higher than one year’s salary.
The Monitoring Committee considers that self-regulation (guidance) is in principle a better instrument than legislation for influencing the level and structure of remuneration. This is also consistent with the purpose of the Code. However, self-regulation can be a serious alternative for legislation only if everyone makes an effort to comply with the code: in other words, self-regulation requires self-discipline.
The supervisory board is responsible for formulating the remuneration policy and determining the individual remuneration of management board members. The Monitoring Committee recognises that the supervisory board (i.e. the remuneration committee) has a difficult job. To assist the supervisory board the Monitoring Committee has produced guidance in the form of recommendations. These recommendations deal with:
Process and role of the remuneration committee
In its report of December 2006 at the Monitoring Committee described the independence of both the remuneration committee and any external remuneration consultant in relation to the management board as a key feature of the process for determining remuneration. Supervisory board members should therefore be sufficiently capable of providing counterweight to international customs and practices and to the opinions of consultants that tend to increase the complexity of remuneration contracts. 

In order to support the independence of the remuneration committee, the Monitoring Committee makes the following recommendations:
· The remuneration committee itself (not the remuneration consultant) should adopt the principles for the remuneration policy (including the use and composition of the peer group, the ratio of fixed to variable and short-term to long-term remuneration and the ratio of the remuneration of the chairman to that of other members of the management board).
· The remuneration committee (not the remuneration consultant) should take the initiative in determining the performance criteria. These performance criteria are derived from the indicators that are periodically used in assessing corporate and management board performance.
· If the remuneration committee makes use of these services of a consultant who provides a benchmark for determining the level of management board remuneration, this consultant should be independent of the management board. It follows that the consultant concerned may accept other assignments from the company only in very exceptional circumstances and with the prior consent of the supervisory board (or the remuneration committee). When the occasion arises, this does not prevent another consultant working for the same organisation from accepting an assignment from the company, provided that there is sufficient assurance that the two consultants operate independently of each other.
· With the exception of an intake interview at the start of the process the remuneration consultant should not have any contact with the management board members, unless the remuneration committee explicitly requests this.
· The discussions and negotiations with the management board members should be conducted exclusively by the remuneration committee (or its chairman), possibly in the presence of the chairman of the supervisory board and the remuneration consultant.
If remuneration other than fixed remuneration is to be awarded, the supervisory board should arrange for scenario analyses to be carried out periodically in order to identify any undesirable effects of the remuneration instruments that are employed. Account should be taken in this connection of special developments in the equity markets, the performance of the company and the performance of any peer group companies. The effects of possible mergers and acquisitions should also be taken into consideration. The scenario analysis should also cover voluntary and involuntary termination of employment. 

The supervisory board should apply internal guidelines for a remuneration ceiling on the total remuneration package of the management board members. This remuneration ceiling relates to the fixed salary, the short-term variable pay and the value of the long-term variable pay on the date of grant. The supervisory board should state in the remuneration report whether a remuneration ceiling is applied internally.
If the variable pay is granted on the basis of incorrect financial or other data, the supervisory board should have the possibility of adjusting it, and the company should be entitled to reclaim from the management board member the variable pay granted on the basis of the incorrect data. This claw back clause should be disclosed.
In the case of new awards of variable pay to management board members based on quantified performance criteria, the supervisory board should be able to alter this in relation to the level of previous years if this would, in its opinion, produce unreasonable results, taking account of the remuneration policy adopted by the shareholders. The supervisory board should also have the power to alter existing conditional awards of variable pay based on quantified performance criteria if unaltered application would, in the opinion of the supervisory board, produce an unreasonable and unintended result. The supervisory board should exercise these powers only as a last resort. A passage to this effect is included in new remuneration contract with management board members. 

In order to prevent unlimited and unintended rises in variable pay, the supervisory board should ensure that when short-term and/or long-term variable remuneration is granted, each variable component does not exceed a given maximum percentage of the fixed gross salary. The policy pursued by the supervisory board with regard to the maximum ratio between fixed and variable remuneration should be disclosed by the company.
Structure; relationship between remuneration and corporate performance 

Principle II.2 of the Code provides that the structure (and level) of the remuneration that the management board members receive should be such that the company can recruit qualified managers. In so far as the remuneration consists of a fixed and a variable part, the variable part should be related to previously determined, measurable and influenceable short-term and long-term objectives. The variable part of the remuneration is designed to reinforce the board members' commitment to the company and its objectives. 

In its report of December 2006 the Monitoring Committee recommended that the remuneration policy and its results should be presented to the meeting of shareholders in clear and understandable terms. It is the job of the supervisory board to arrange for this; this means that it should monitor the complexity of remuneration contracts. 
The Monitoring Committee notes that there is no single clear practice regarding accounting for management board remuneration in the financial statements and annual report. To have good information about the actual remuneration of management board members, it is necessary to know both:
· the costs to the company of the remuneration, and

· all unconditional remuneration actually received by the management board member.

In its final report, the Monitoring Committee will deal with the possibilities of accounting for management board remuneration in a clear and transparent manner.

Best practice provision II.2.7, which regulates the maximum remuneration in the event of dismissal, should be extended to include all reasons for termination of employment. On the basis of best practice provision II.2.11 the main elements of the agreement reached with the management board member should be disclosed immediately. 
· The Monitoring Committee recommends that severance pay be added to the list of elements that must be disclosed immediately, unless this would be contrary to an overriding interest of the company. 
· The severance pay agreed in contracts with management board members should be in accordance with the remuneration policy adopted. When a management board member leaves the company, the remuneration committee should provide specific information about the severance pay in the report to the shareholders. 

The Monitoring Committee recommends that the conditions for change-of-control clauses in contracts with management board members and for other prospective payments to management board members (whether in the form of securities or otherwise) should be immediately disclosed. Such information should also be provided in the event of a resolution or motion of the management board in respect of a takeover or other important change in the nature of the company which is presented to the general meeting of shareholders and may result in the applicability of the compensation clause.
· Compensation for a change of control, whether or not granted under a term of the employment contract, should be based on a scheme included to this effect in the remuneration policy adopted.
· If a motion whose adoption result in a change-of-control clause becoming applicable is submitted by the management board to the general meeting for approval, the specific consequences of the application of the clause, should the motion be adopted, must be stated in the explanatory notes 
Best practice provision II.2.10 provides, inter alia, that the remuneration report should, if applicable, describe the performance criteria and provide an explanation of the criteria chosen. In its reports of December 2005 and December 2006 the Monitoring Committee recommended in particular that the relationship between ‘remuneration and performance’ should be made visible not only ex ante but also ex post. However, as a result of the variety of performance criteria used, the transparency of the criteria has diminished. Nor is the transparency enhanced by the often fairly general way in which qualitative objectives are described. 

The Monitoring Committee considers that the relationship between the performance criteria and the strategic aims of the company should be disclosed in the remuneration report. The performance criteria should be sufficiently definite, quantified and specific for the extent of the true ambition to be apparent from them. 
On the basis of best practice provision II.2.12 one-off payments should be explained in the remuneration report. The Monitoring Committee recommends that if the company makes one-off (short-term) payments to management board members (other than the annual bonus), this should be based on a scheme included to this effect in the remuneration policy adopted.
V. Diversity in the composition of supervisory boards.
The Code provides that the supervisory board should be composed in such a way that the members are able to operate independently of each other, the management board and any sectional interest. In addition to expertise, independence is a crucial requirement for a properly functioning supervisory board. An important way of enabling the supervisory board to act independently is to ensure that it is of diverse composition. In its opinion of May 2007 submitted to the government, the Monitoring Committee recommended that the supervisory board should try to ensure that its composition is diverse. 
The Monitoring Committee has defined five aspects of diversity in the composition of the supervisory board: gender, nationality, age, expertise and social background. It recognises that the gender of a supervisory board member need not exclusively be regarded as an aspect of diversity, but is of the opinion that the representation of women in top positions should also be viewed in the context of equal treatment. The diversity perspective implies that women have a different attitude to business than men.
Recently attention has focused specifically on women in top positions. Some people have advocated that the Code should specify a quota for women on supervisory boards. The Monitoring Committee notes that the percentage of women on the supervisory boards of Dutch listed companies is relatively low. It points out that companies have a direct interest in encouraging women to take top positions. An important determinant of success for companies is their ability to attract and retain talent. If half of the population are underutilised, this means that half of the available talent is underutilised. The Monitoring Committee therefore invites supervisory board members and other stakeholders to examine how the position of women in the private sector can be improved. However, on the basis of its remit and the survey findings, the Monitoring Committee does not see any reason to include a quota in the Code for the number of women on supervisory boards. 

A modern company can therefore be expected to develop, apply and account for a diversity policy. The diversity policy is reflected, among other things, in the profile and appointment policy for the supervisory board. The Monitoring Committee considers it important for the supervisory board to have a diverse composition, because this can enhance its independence and quality. Both the selection and appointment committee and the chairman of the supervisory board play an important role in determining the composition of the team of supervisory board members and its functioning.
Article III.5.13 of the Code regulates the duties and activities of the selection and appointment committee of the supervisory board. The Monitoring Committee considers it important that the selection and appointment committee should take explicit account in its work of the diversity policy formulated by the company. 

Greater diversity in the supervisory board’s composition can be achieved either by increasing supply or by encouraging demand. The point is that supervisory boards should become aware of the availability of candidates whose nomination is not immediately obvious. People who are below the level of the management board of large companies or other civic organisations can also be suitable candidates for membership of the supervisory board of smaller companies. A more open process of recruiting candidates for supervisory board membership would help to bring vacancies to the attention of potential candidates and bring potential candidates to the attention of the board. Companies could also give management board members and employees more scope to accept supervisory board memberships with other companies, provided this does not conflict with their own interests as employer. The survey shows that the average age of supervisory board members is 62. The Monitoring Committee invites supervisory boards to aim for greater diversity in terms of age as well.
Good use of the instrument of evaluation can also influence the diversity of composition. Serious periodic evaluation can improve the supervisory board’s functioning and, when a supervisory board member is replaced, the board can expressly decide to aim for greater diversity in the interests of improving quality. 
The Monitoring Committee would point out, by the way, that the quality of the functioning of the supervisory board is determined not only by diversity but also by expertise, personal involvement and continuity as well as effectiveness. It would not therefore seem worthwhile increasing the number of supervisory board members simply in order to increase diversity. The Monitoring Committee would also point out that diversity should not be at the expense of team spirit in the supervisory board.
In the light of the above, the Monitoring Committee makes the following recommendations:
1. the Monitoring Committee recommends that the supervisory board (at the suggestion of the selection and appointment committee) should expressly deal in its profile with the diversity aspects relevant to the company and explain how they are applied in practice; 

2. the Monitoring Committee recommends that candidates for new vacancies on the supervisory board should also be recruited outside the existing networks;
3. the Monitoring Committee recommends that the supervisory board should aim for a mixed composition. The diversity of its composition could be increased above all in terms of gender.
VI. Future activities 

The Monitoring Committee will publish its final report in the spring of 2008. In this report the Monitoring Committee will take stock of three years' compliance with the Code. The Monitoring Committee will also examine whether consideration should be given to modifying the code, and if so what parts of the code, and how the monitoring should be continued. 

In its final report the Monitoring Committee will also consider current developments in the field of corporate governance, such as takeover battles, the supervision function in the case of listed companies and the development of the market for corporate control. 

The report will also deal with the survey of the views of (international) investors on the Dutch corporate governance relationships, which is currently being carried out by the Amsterdam Centre for Law & Economics (ACLE) and Rematch BV. Finally, the Monitoring Committee will discuss in its final report the possibilities for achieving a clear and transparent manner of reporting the remuneration of management board members.
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